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TRUSTEES OF WESTERN AUSTRALIA LIMITED (TRANSFER OF BUSINESS) BILL 2002 
Second Reading 

Resumed from 20 February. 

MS SUE WALKER (Nedlands) [4.23 pm]:  I rise on behalf of the Opposition to support this Bill.  The Bill 
transfers the business of Trustees of Western Australia Ltd to Plan B Trustees Ltd, both of which are trustee 
companies registered under the Western Australian Trustee Companies Act 1987.  The Bill will facilitate the 
transfer of the executors of those wills under Trustees of Western Australia Ltd to Plan B Trustees Ltd.  Without 
this legislation, each testator would have to amend his or her will to effect such transfer.  The Trustee Companies 
Act allows people to appoint trustee companies to act as executors and trustees.   

In his second reading speech, the Attorney General confirmed that the legislation reflects legislation in the 
United Kingdom, New Zealand and other States of Australia.  The Bill seeks to amend the Trustee Companies 
Act 1987.  Schedule 1 in the Act lists the number of trustee companies that operate in Western Australia.  One of 
those companies is LAMP Management Ltd, which changed its name last year to Trustees of Western Australia 
Ltd.  The Bill in part reflects that change, which I will refer to shortly.  Both Plan B Trustees Ltd and LAMP 
Management Ltd are 100 per cent owned by Plan B Financial Services Ltd, which wants to combine the 
operations of its wholly owned Western Australian subsidiaries.  

The Attorney General clearly outlined the commercial history of these companies in his second reading speech 
on Wednesday, 20 February, so I will not repeat it.  The Opposition concurs that the Bill will increase efficiency 
and provide expanded services for the company in Western Australia.  The Bill also follows precedents set by 
this Parliament, which were outlined by the Attorney General in his second reading speech.  This is a relatively 
simple Bill, the essential aspects of which also were covered by the Attorney General.  Clause 5(1) is the main 
clause.  It allows Plan B Trustees Ltd to access all the property assets and liabilities of Trustees of Western 
Australia Ltd, but not the non-trustee assets.  The Attorney General indicated that stamp duty, for example, 
would not be excluded.  

Following the enactment of this Bill, Trustees of Western Australia Ltd will no longer trade as a trustee 
company.  Clause 15 seeks to remove its name from the schedule 1 list of companies.  Similarly, the name “Plan 
B Trustees Ltd” will replace the name of LAMP Management Ltd.  That will reflect the changes that were made 
to its name on 15 February 2001.  It is not envisaged that we will discuss the Bill in consideration in detail.  
However, I will ask the Attorney General a couple of questions about the transfer of employees.  

Mr McGinty:  Which clause is that? 

Ms SUE WALKER:  Clause 10.  

The reasons for the enactment of the Bill are clearly set out under the heading “Reasons for enactment”.  

Clause 10 provides for the transfer of employees from one company to the other.  It reads in part - 

Despite any other provision of this Act - 

(a) on the appointed day each employee of TrustWest ceases to be an employee of TrustWest and 
becomes an employee of Plan B Trustees but, for the purposes of every written and other law, 
award, determination, contract and agreement relating to the employment of each such 
employee, the employee’s contract of employment is to be taken to be unbroken and the period 
of the employee’s service with TrustWest is to be taken to have been a period of service with 
Plan B Trustees;  

Does paragraph (a) confirm that the employees will retain their role?  Will they keep the same salary level?  To 
continue - 

(b) the terms and conditions of the employment of each transferred employee with Plan B Trustees 
are - 

(i) on and after the appointed day (until varied) identical with the terms and 
conditions of the employee’s employment with TrustWest immediately 
before the appointed day, and are capable of variation in the same manner as 
they were immediately before that day; 

Does that mean that the terms and conditions of employees will simply be transferred and will not be varied, 
because no arrangement is in place in this Bill for those terms and conditions to be varied? 

Clause 10(e) states - 
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a director, secretary or auditor of TrustWest immediately before the appointed day does not become a 
director, secretary or auditor of Plan B Trustees because of this Act.   

Did TrustWest have any salaried directors, secretaries or auditors; and, if so, what were those salaried positions, 
and what will happen to them under this Bill? 

The Opposition supports the Bill.  We will not be moving that we go into consideration in detail, but we would 
like the Attorney General to respond to those questions.   

MR TRENORDEN (Avon - Leader of the National Party) [4.30 pm]:  The National Party supports the Trustees 
of Western Australia Limited (Transfer of Business) Bill.  In my previous life as a financial consultant, I had a 
bit to do with trustees.  Trustees play an important role in people’s lives, and it is important that people have the 
opportunity to choose between a natural and a corporate trustee to administer their estates.  It has always 
concerned me that some trustee companies have higher costs than I consider necessary and that the settlement of 
some estates takes longer than one would reasonably expect.  I guess it can be argued that that is the result of 
commercial activity.  I note the argument that these companies are hoping to set up a more efficient operation.  
That is my hope as well.  The National Party supports the Bill.   

MR McGINTY (Fremantle - Attorney General) [4.32 pm]:  I thank members opposite for their indications of 
support for this legislation.  This legislation will help thousands of Western Australians who have made 
arrangements for their trusts, and particularly the executors of documents, because they will not have to incur the 
additional cost and inconvenience associated with this restructuring by Trustees of Western Australia Limited.   

I turn first to the third question posed by the member for Nedlands.  In 1989, a comparable Act, namely the West 
Australian Trustees Limited (Merger) Act, was passed through the Western Australian Parliament to 
accommodate a similar restructuring of business of the then West Australian Trustees Limited.  An identical 
clause 10(e) was inserted in that legislation to facilitate the restructuring of the business on that occasion.  The 
view that was taken was that although employees should be protected by statute to ensure that they are not 
disadvantaged as a result of a merger or restructuring, it is up to the officers or directors of a company to look 
after themselves.  This form of protection is quite well known in employment law and is often referred to as a 
transmission of business arrangement.  Its purpose is to ensure that the entitlements of employees continue 
notwithstanding a change in the corporate identity of the employer.  Consequently, clause 10(a) provides -  

on the appointed day each employee of TrustWest ceases to be an employee of TrustWest and becomes 
an employee of Plan B Trustees . . .  

By virtue of that statutory provision, a contract of employment will be created for each employee, on the same 
terms as the pre-existing contract of employment for each employee.  It goes on to say -  

but, for the purposes of every written law and other law, award, determination, contract and agreement 
relating to the employment of each such employee, the employee’s contract of employment is to be 
taken to be unbroken and the period of the employee’s service with TrustWest is to be taken to have 
been a period of service with Plan B Trustees; 

That provision has ramifications primarily for long service leave, annual leave and sick leave.  Superannuation 
will be taken care of by virtue of the employee’s ongoing employment.  That provision is well understood and is 
quite common in industrial law. 

The member for Nedlands asked also whether this legislation will protect the role that is performed by these 
employees.  The intention is that although the name of the employer will change, everything else will be 
business as usual.  That is not to say that the role of an individual employee will not change over time; that 
happens in every organisation with great frequency.  However, it is not envisaged that the role of any person 
within the organisation will change as a result of this restructuring.  The same comment applies to salary levels.  
Clause 10(b) provides - 

the terms and conditions of the employment of each transferred employee with Plan B Trustees are -  

(i) on and after the appointed day (until varied) identical with the terms and conditions of 
the employee’s employment with TrustWest immediately before the appointed day, 
and are capable of variation in the same manner as they were immediately before that 
day; and 

That carries forward the notion that what existed beforehand will exist afterwards; namely, to the extent that 
conditions could be varied beforehand, they can be varied by the same method afterwards, but nothing will 
change as a result of the transfer of business on this occasion.  That is a standard practice that has been in place 
for a number of years and has its precedent in the 1989 Act to which I referred.  I thank members opposite for 
their support.  This legislation will be appreciated by those people directly affected by it.  
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Question put and passed. 

Bill read a second time, proceeded through remaining stages without debate, and transmitted to the Council.  
 


